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Desr Sire

5 a - : X an opinfon from this
department on the above~onp & JSegt. The Articles of the
Penal Code above referred td - egal to take, smell],
offer for male or to have in certain speclies
of rish, greater than omlegs L) size.

- ply t0 railroad and ex-

Spe
.cle 929 and Ss¢ on e oh\ Ar) ‘
\ossession solely for the

rress qompanies ‘a*-ng £ in\thelr

or not these statiX R D7 . é.les by the railroed or express
compani eg - ; 2%, 9042 904, inclusive, V, 4, C, S,

b, WwWe feal conatrained to direct your ate
";partmb-- ® Opinion No, 0=2689, whersin we held

tha lony, as suoh, is not liable to ceriminal prosecu~-
tion e.\ Howsver, the officera of a corporstion as
wall &% : ual eonnected with the doing of the inhib-
1ted ne paeouted .

8t part of your question, then, rssolves to
whether or noV an asgent or employes of a railroad or express com-
reany could bec held ariminally reeponsible for having in his pros-
gession, fish of an illegal size, where such agent or employee
accepted the fish solely for the purpose of shipment from seller
to rurchaser,

There being no raparted cases in polnt, resort must
be had to analogous cases under facts not in legal effect dif=-
ferent from those here obtalning.

The Zuyprsme Court of Yermont in State v. Goma, 59 Vt.
266, § Atl, B29, said:

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINIGON UNLEES APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTAM
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*Ifr, then, in the abesence of suspicious ap-
pearances or circumstanges, an express carrier is .
neither bound to know nor guthorized to find out,
as a oondition of receiving it, what s package
contains that is offered to him for carriage, it
would be strange to hold him guilty of & oriminal
offernse bedause of the charaoter of the contents;
for in such case he is dbound to carry, and lisble
if he does not, and the law will not compel a man
to met, and then runieh him for acting, Hence the
turning point in this case is whether the respond-

-&nt had resscn to believe or suspegt-«for it ap-~ -
pears that he did not xnow=-that these packages

contained what they 4id. If he d4id, he is charged

with hotioe of their contents, and ia,guilty; it '
ha ¢14 not, hs is not charged with such notice and

1s not guiity@! ' :

The Court in this case relied, in part, upon the Nitro-Glycerin
g::;. lg g:ll. 524, wherein the Supreme Court of the United
es neld: - '

- "It not, then, being his (the carrierts) duty.
e en, 00 DOW the gontents of any pagkage offered to him 000
TR pe S ArF L AR e Wheh tHETE are No - attendant elrotiys i 2Rk
stances swakening his suspicion as to their charace
ter, thers can be no presumption of law that he had
suchk knowledge in any partisular caese of that kind,
and he cannot, accordingly, be chayrged, as a matter-
of law, with notice of the properties and character
of packages thus recaived,”

“The Suprems Court of Illinois in construing a ntate
uts which made it unlawful (o transport milk below s certain tem-
perature held that 1t was impractical, if not impossidble, for

e railroad to asoertain the temperature of the milk and cone.
cluded, ", . . it must be held that the provisiocns here in ques«
tion of this ordinance, so far as it spplies to common cayriers;
is unreasonsble and 101&."

»

' In answer to the first part of gour qQuestion, the
carrier’s agents and employees would not be liable in the ab-
sence of notice or knowiedfa nf the illegal size of the fish,
It 18 a well-gettlsd principls of law that ignorance of the law
1z nevar a defense againsgt a criminal act, but ignorance of any
fact that iz an essential part of the oriminal act is always an
6X0US6. _
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if the cirocumstances are such as are reasonably cal-
etlated to arouse suspicion or inguiry with respect to the con-
tents of any package offsred for shipment, the carrier may rely
upon the repressentations of the shipper as to the nature of itas
contents, 8 Tex. Jur., Sgetion 30, p. 57. Hhould the shipper
inform the corrier of the 1llegal aize of the fish or if from
attendant cirounetances the agent knew or could have reasonably
eagertained the illegal nature of the fish, then he would bhe
liable for having in his possession fish of an illegal size,
But this, only where the suspicious appearancss or circumstances
of the shipmapt would creste a duty to inquiry or investigate,
It has beem held, and we think properly, that a sarrier in the
abssnee of suspicious apprearances or circumsteances, is neither
presumed to know nor esuthorived to find out, as a ¢condition of
receiving it, whether the package offersd Contains artioclss it
is forbidden to carry. Elliott on Railroads, Second ¥d,, Sec.
mu' P 390 ‘

#e take this op{ortunity, howevar, to caution you
that the 1ntez-retationaf aced on thess atatutes hy this depart-
mant does not license rallreosds or express coepanles to trang~ '
port f1legal or contyraband goods, and such illegal or contraband
goods may bde seized by the lawfully constituted authorities

“owherever feand 8 TeX. Jur, Bee, 154; pi R44e - 16 18 our pure

{:se here only to point out the dsfense avallable to a carrier
the event of prosecution under the above-mentioned statutes,

In the second part of your qusation you ask whether
or not these rish may be sold by the oarrier when unclained at
thaly destination, Wwe think not, W%We have here held that the
oarrier is oxeapt from criminal 1isability where he has no notics
or knowledge of the illegal nature of the grods agsepted for
shipment, Howaver, in case of a sale Dy the carrier, he would
have authority to open the packages and exsmine thsir contents
and would be charged with knowledgs of thelr illegal nature,

Trusting this fully snswers your inquiry, we remain
Yours vary truly,
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